PUBLIC LAW BOARD NO. 6384

Award No.
Case No. 17
(Brotherhood of Locomotive Enginears
PARTIES TO DISPUTE:
(Kansas City Southern Railway Company
STATERENT OF Cl Alii:

Claimn of Engineer Roy A. cu:r;iova for removal of 45 days actus| and 45 days
racord suspension from his record, with pay for all tima Inst and all benefits
restorad unimpalred.

FINDINGS

Upon the whole record and all the ovidence, the Board finds that the parties
hersin are Carrler and Employee within the meaning of the Raitway Labor Act, as
amended. Further, the Board is duly constitted by Agraement, has jurisdiction of the
Parties and of the subjact mafter, and the Parties to this dizsputo wore given due notice of
the hearing therson.

Clakmant, on Felyuary 20, 2003, was the Engineer assigned fo train HKCSH-20
running Kansas City, Missouri, to Pittsburg, Kanzas. About 18 miles from Plitgsburg,
Carriar has in place a voice-activated Trackside Waming Datactor. When 2 frain pesses
the demmr,.a message ks broadcast automatically stating "procsed”, providing the
device dotocted no abnommalities.

The Carrier, as they are required to do by the FRA, was conducting efficioncy
tests. They oither shut off the radlo at the dat;:ctor or tumed Kk down. Either way, they
intended to silence the detector which then would require the crew to havs & run-by
visual inspaction. This crew, howsver, did not conduct a run-by as the Rule required.

As a result, an investigation was scheduled for February 23, 2003:

"...in connection with your alieged failure to inspect your train as indicated
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by the Trackside Warning Detector located at MP 110.4, on the Pittsburg

Subdivision at approximately 1223 hours on February 20, 2003, while you

were =erving s crew members of HKCSH-20.

Afber mutually agresd postponements, the Investigation was held June 9, 2003.
The Carrier belleving thoy fumished sufficlent evidence of Claimant’s violation of the
Rules assassed him a 45-day achial suspension and a 45-day record suspension {which
he did not have to sarve).

After a review of the transcript, it is this Board's opinion that the Carrier did not
sustaln its burden of fumishing substantial evidence of Claimant's culpabiifity for the
charges assassed.

The Canrfer witness {who was one of the two officials that comprised the afficiency
* team) testifiod that the radio automation was silenced. Ha testifled the mdio was shut off.
Any imegularities would be recorded but the automated volca command “proceed” was
silenced. However, both crewmembars testified they heard "procead” and that Is why
they did not condisct 3 run-by.

The missing member of the two-psrson team was the one who either turned the
radio off or down and this becomes the center of this Incident. If the radio was turned
off, no one could have heard "procesd”. H it was just turned down, it is possibls that it
drd broRdcast e "procesd™ command heard by ihe train crew but nok necassaniy heard
by the testifying Camnier witness.

With this mattor unresolved, the burden of proof was not satisfled. Why the
withess was not presant is an unknown but vital to the determination of guilt or
innocenca. The claim for pay for all ime lost and the removal of this incidant from

Clalmant's recond Is sustained.



p—
'

Page 3 ' Award No.
Gase No. 17

AWARD
Claim sustalnest.

QORDER
This Board, after conglderation of the dispute ldentiflad above, hereby orders that

an award favorable to the Claimani{s) ha made. The Carmier is orderad io make tha

award eflective on or before 30 days following the date the award is adopied.,
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Robart L. Hicks, Chairman & Neuiral Member

R e

Morle W. Galgar, Employess Georgs Lelf, For the Carrier
Datad: %ﬁy,ﬁ.ﬁ ) S,







