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Heanng Date: December 12, 2003
STATEMENT OF CTLATM:

Clatt of Amntrak Passenper Engineer Barry S, Mayer (Clamant), for the rescinding of the
discipline imposed of “DISMISSAL™ in all capacities. effective immedialcly,” as stated in
the decision letter dated August 1, 2003 under the signature of General Supeniniendent-
Mid Atantic Division, Daryl K. Pesce and with full compensation for time lost, full
credit toward vacation entitlement, health and welfare benefits during the period held out
ol work, and clear Claimant’s personal record of any reference relative to the alleged
violation.

FINDINGS:

Special Board of Adjustment No. 928, upoen the whole record and all the evidence. fmds
and holds that Employee and Carrier arc cmployee and carrier within the meaming of the Railway
Labor Acl, as amended: and, thar the Board has jurisdiction over the dispute herein: and, that the
parties to the dispue were given duc notice of the hearing thereon and did participate therein,

Cn July 18, 2003, Clamant was duccted to report for an investigation on July 24. 2005,
The notice charged Claimant with viokwing Amlrak Stundards of Excellence. Professional and
Persenal Conduel; General Code of Operating Rules Role 12 and Amirak™s Business Diversily
Harassment Policy, DIV-2. The charges specified that on May 28, 2003, while assigned as
Lnginecer of Amtrak Train 76, Claimant made inappropiate and unwarranicd conunents of a racial
and sexual nature toward an Assistant Conductor.

The heuring was held as scheduled. On August 1. 2003, Carrier advised Claimant. that he
had been found guilty of the charges and dismssed [rom service.

During the hearing, Claimant agdmitted the condact that scrved as the basis for the
charpes. On May 28, 2003, the Conductor sent the Assistant Conducler, who was in her nitely



day probationary peniod, Lo the cab of the locomative to increase her familiarization with the
enginger's operation of the train and with the route. When the Assistant Conductor, an African-
American wornan, reported o Lhe head end, Claimant stated 1o her, “T wish T knew your black ass
was coming up here sooner,” or words to thar effect. Shortly thercafier, Claimant stated, 15 your
chair low? I you want you can sitin my lap,” or words to that effect. There is no question Lhal

Claimant was euilty of the charees,

Claimant was guilty of a very scrious olfense thal deserves a very stern penalty, and mn
most cases would warrant dismissal. Every employee has a right to a workplace that is free from
racial and sexual hostility and intimnidation. Clamant denicd the Assistant Conductor her nghts.

Atter carctul consideration, however, based on the peculiar facts presented, we Iind that
although a stem penally was warranted. 1the penalty of dismissal was excessive. {f eritical
unportatce are two mitiganng factors. Fust, Claimant™s senionity dales from 1975 and there 1s no
evidence in the record of any prior disciplinary action. Second. the record is clear that the
Assistant Conductor voiced her concerns to the UTU Local Chairman who alse served as the
UTU s Dareetor of Human Bights. He met with Claimant and the Assistant Conduclor, at which
time it was impressed on Claimant that his comments were inappropriate and Claimant
apologized 1o the Assistanl Conductor. As wstificd by the UTU Local Chairman. the Assistant
Conductor accepted Claimant’s apology, they shook hands and returned to work together. Under
these clrcuimstances. Claimant’s dismissal shall be converted (0 a lengthy suspension, cgual 1o
the tme he has been ot of service. Carrier shall reinstate Claimant 1o his position with seniority
unimpaired but without compensation for time held oue of scrvice,

AWARD
Claim sustained in accordance with the [indings.
ORDER

The Board, having determined that an award favorable ro Claimant be made, hereby
orders the Carcier to make the award ctfcctive witlun tharty (30) days following the date two
members of the Board alfix their signatures hereto s
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